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Introduction : 
 

Nowadays, mediation has become an integral part of traditional legal systems in many countries. 

The trend is evident across various area of law: penal, family, business, construction, administrative, and 

civil law, to mention just a few.  

Generally we tend to define the phenomenon through a single concept, the concept of mediation. 

However, in concreto, several types of mediation exist and more importantly, practices of mediation can 

vary greatly, even if some common features remain. 

Urban development is also an activity in which mediation can help to implement a project of 

construction, demolition or rehabilitation when different visions of the project arise. The practice is often 

referred to as Mediation in Urban Development (MUD). 

The method is still ongoing and practitioners who would like to use MUD may have a lack of 

references to do so.  

Thus, this white paper has been written for them. It identifies 18 key points about MUD, and each 

of them is explained in a practical way. Of course, MUD itself is diverse and these points are intended to 

support the implementation of a MUD process, allowing it to exist rather than merely defining its 

framework.  
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There is no one-size-fits-all approach to starting a MUD. Depending on factors such as 

the project type, involved parties, project-related issues, and the level of conflict intensity, 

various options can be considered to initiate the MUD process. However, at least one person 

must take the initiative and propose MUD as a solution to resolve the tensions around the 

project. This person is more or less directly involved in the project. Convincing other parties to 

support MUD will reinforce the initiative, and it's optimal that at least two parties with different 

positions propose this solution initially. However, in the possibility that only one party favors 

MUD, that party must then establish the necessary groundwork for the implementation of MUD.  

 

With MUD, objectives take precedent. To begin MUD, the main goal(s) of the 

mediation must be defined and a mediator must be appointed. In situations of increased 

tensions, a possible significant first step is to start MUD, then gradually consolidate in terms of 

the mediator's profile, the parties, the scope of the process, and its operation. While meticulous 

Starting a MUD 
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planning and preparation are crucial for MUD, it remains a flexible process capable of adaptation 

throughout implementation. In MUD, the goal takes precedence over a rigid adherence to the 

process. The more structured the process, the more quickly the project can be operational and 

produce the desired effects.  

Another important aspect of MUD is communication. Consequently, all parties 

interested in the project must be informed of MUD as early as possible, including its principle 

and practical application. The methods and tools of communication and/or tools are part of the 

process and must be considered as such. Effective communication enhances participation in the 

MUD process itself, thereby contributing to its success.  

Mediator Role and Appointment in MUD 
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In traditional mediation, the mediator is appointed by the parties themselves or a third 

party – mainly a judge in judicial mediation. Nevertheless, due to the amount of potential that  

 

MUD has in resolving conflicts before they occur, it is possible that the MUD mediator 

appointment does not follow this path. In addition, generally, multiple parties of the project(s) or 

sometimes only one party will hire a mediator to initiate MUD. Oftentimes, MUD’s mediator 



 
 

www.lexterraavocat.fr 

will be a third party from the building or infrastructure project. However, it is possible that MUD 

starts with an ‘in house’ mediator, either for practical reasons, financial reasons, or because 

parties see the mediator nomination as a loss of power. In both cases, it is important to 

emphasize that the golden rule of a neutral mediator must be respected and sometimes 

guaranteed. 

 

Mediator Profile 

Regarding the expertise of the MUD’s mediator, his profile is a mix between mediation 

and urban development. Having references in those two domains is usually necessary for the 

mediator, however, it is possible that they have a focus on one domain than the other, depending 

on the project and the level of conflict. For some projects, more than one mediator can be 

appointed, and co-mediation is also an option. 
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Principle of Confidentiality in MUD 

 
 

Source : MUD LTA  
  

Similar to all mediation processes, the principle of confidentiality also applies to 

MUD, and it is a vital element of the process. Confidentiality secures the relations inside 

mediation and it contributes to creating trust among individuals, which is the first step towards 

negotiating solutions. However, in MUD the principle of confidentiality must be adapted. For 

the MUD’s mediator, confidentiality will apply to them in an almost identical way as a 

traditional mediator. For instance, information transferred to the mediator is always confidential. 

To be able to disclose information to a party, the mediator will need the special consent 

of the party from which the information disclosed originated. The rule of confidentiality should 

apply to all parties in relation to the mediator, even to the party or parties hiring them.  

For parties involved in MUD, the principle of confidentiality is not binding. MUD is 

a multi-party process, and it is rare for all parties to agree to adhere to a mediation process and 

respect the rules attached to it. Consequently, parties could respect the principle of 
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confidentiality, but be aware of situations of parties who will not. Because the principle of 

confidentiality is important and is amended in MUD, the MUD’s mediator needs to be sure that 

every party is aware of the principle and its modifications. If the MUD is presented online or on 

paper, the question of confidentiality needs to be a part of the presentation, and the mediator 

needs to highlight this rule as regularly as possible. 

Mediator Neutrality in MUD 
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As in mediation in general, mediators need to be neutral in MUD. 

Principle of Neutrality in MUD: 

● Neutrality of the mediator is a core component of mediation and thus, of MUD. Even if 

the mediator is appointed by a party or is an employee of the party, he needs to remain 

neutral regarding the position taken in favor or against the project.  

● The MUD’s mediator will often have a strong influence on the mediation process – but 

the process is always separate from the actual urban project. 

● Beyond their neutrality, a mediator in general cannot be influenced to favor any party’s 

positions or desired outcomes of the mediation. The mediator’s role is to support the 

parties so that they can construct a sustainable agreement by themselves. 
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Neutrality is a key trait of MUD even if some variations are possible (a building approach) 

Mediation includes several practices or approaches, and that is similar in the case of 

MUD. Between a transformative and an evaluative mediation, differences are noticeable 

regarding the level of involvement of the mediator, and it is crucial to select the appropriate type 

of mediation. However, despite the type of mediation chosen, the mediator must stay neutral and 

explain the distinctions in the mediation type to allow for an appropriate choice regarding the 

level of interventionism (of the mediator). To increase the trust regarding the neutrality of MUD, 

some specific circumstances can justify organizing a co-mediation or the designation of a 

mediator with a limited mission inside the scope of MUD. A co-mediation or a specific 

mediation will increase the resilience of the process, but also its cost. 

MUD: a Multi-Party Process 
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MUD is an Evolutive Multi-Party Process 

Traditionally in mediation, or in litigation, parties are usually well-identified regarding a 

specific process. Some new parties can join a mediation or litigation when it is ongoing, and 

some can abandon it before the end. However, this is rare. In MUD, not only can parties change, 

but their acceptance of the process can vary depending on multiple factors. Some parties can 
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even be opposed to the process, and it is possible that some of them will remain at the fringe of 

MUD. Consequently, it is unusual to set up a binding process with all the participants of MUD as 

is the case with classic mediation. 

The presence of multiple parties in MUD is a defining characteristic of the process. 

This key feature implies important consequences regarding for instance, the rule of 

confidentiality or the way the process is started and implemented. This feature contributes to the 

definition of MUD. 

Issues that MUD can address 
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MUD applies to various types of projects and a wide range of issues. 

Different types of projects, it can be related to newly constructed buildings or 

infrastructures, or redevelopment programs of existing constructions. Most of the time, MUD 

implies a project plan to be constructed at a definite location. However, it is possible that the 

project is conflictual due to its nature, or there may sometimes be tensions regarding the project’s 

construction, or the planning rules of certain areas.  
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MUD applies also to various types of conflict. 

Likewise, the tensions at the core of MUD can also vary. The project can bring about 

tensions concerning the planning rules by breaking those said rules. Another common issue that 

can appear when one or several neighbors think they will suffer a legal injury on their property 

caused by the project, they feel entitled to compensation or an injunction to prevent the accused 

project from being constructed. The new building or infrastructure can also cause all sorts of 

social, cultural, environmental, and economic changes, and those transformations, which are 

sometimes seen as negative or simply coming from the top down, can foster fear, resistance 

and/or opposition 

Timing of MUD Organization 
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MUD is an independent process, which is organized separately from a legal process, 

such as a consultation or a litigation. However, all those processes can exist at the same time or 

be associated with each other. Sometimes, MUD can be use to avoid litigation or as an 

alternative or at the same time to reduce the spectrum of a legal action. Whatever is the legal 

environment of the project, a MUD is possible, and its early implementation reduces the risk of 

tensions. 
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Outcomes of MUD 
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MUD can lead to multiple outcomes as the outcomes of a MUD are not predefined. 

However, these outcomes will be related to the project and the party’s positions regarding it. 

Possible outcomes of a MUD can be: 

● Adaptations of the project / halting of its implementation 

● Financial compensations 

● Non-financial compensations 

 

Types of Mediation for MUD 
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Mediation can be processed in different ways and there are numerous practices of 

mediation. The three most common types of mediation are: 

1. Transformative mediation 
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2. Facilitative mediation 

3. Evaluative mediation 

In theory, these 3 types of mediation can be used in MUD, and as in traditional mediation 

the choice of the type of mediation must be discussed and decided upon in the beginning. In 

MUD, not all parties participate in the developing of the process. Consequently, a type of 

mediation could be imposed on certain parties even if they had not chosen it. Thus, the 

mediator needs to be flexible about the type of mediation chosen because it is sometimes 

imposed on some parties that were not involved in the development process.  

How Mediation Techniques Contribute to MUD 
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Mediation techniques apply to MUD, because MUD is an application of mediation 

regarding an urban development project causing potential tensions. Mainly, the process used by 

MUD is the same as mediation, and mediation techniques are required in order to conduct MUD.  

For instance, MUD’s mediator will need to implement the following mediation’s 

techniques: 

● Active listening 

● BATNA: Best alternative to a negotiated agreement 

● WATNA: Worst alternative to a negotiated agreement 
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● ZOPA : Zone Of Possible Agreement 

● Caucus or joint sessions 

In addition, MUD’s mediator will need almost to systematically to use a technique called, 

Dispute System Design (DSD). While DSD is not always necessary in traditional mediation, it 

would be the case in MUD. 

Dispute System Design (DSD) Definition 
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In the context of MUD, a Dispute System Design (DSD) can be defined as a framework 

of a dispute resolution system. This framework involves identifying the components of a dispute 

or potential dispute and developing a resolution process that considers these elements. DSD is a 

Tool to Map MUD. MUD is a multiparty system with parties who may have very different 

profiles. Likewise, their relationship to the MUD process can vary, and unlike traditional 

mediation or a litigation, the process is not governed by binding procedural rules. In addition, the 

goals and objectives of the participants are not only opposed but often differ from each other.  

DSD is also an Evolutive Framework. In this context, a Dispute System Design (DSD) 

will be necessary to map the purpose of the mediation. Without this preliminary stage, the MUD 

value will be limited, which is why DSD is required. However, due to the complexity of MUD, it 

is necessary to define a DSD as soon as possible, as it is highly probable that the DSD will 

evolve during the process. 
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DSD is Organized by the Parties. MUD’s mediator can propose the DSD or assess the 

DSD proposed. However, the mediator does not possess the decision-making power of the DSD, 

but they may accept or reject it (depending on whether the proposal is appropriate). 

Main Sequences of MUD 
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Start of MUD Varies: There is not a specific moment where MUD needs to be 

implemented. 

Ideally, MUD can start as early as possible with minimal implementation and then further 

developed if tensions arise – or remain as if tensions are absent. MUD can also be decided at any 

stage of the process, whenever it is needed. 

Main Stages to Start a MUD 

Regarding a construction project, MUD can be implemented at any of its common phases, which 

are: 

● Programming 

● Design and planning 

● Construction 

● Exploitation 
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MUD and Planning Law 
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MUD and planning law are connected because of their similar purposes. Planning law 

provides a binding set of rules for a designated territory through which real-estate developments 

can be produced, while MUD is a process of resolving disputes for urban development projects. 

Both of them contribute to the facilitation of building and infrastructure development. In 

practice, when a MUD is implemented, the planning laws that are applied to the project will be a 

central topic in one way or another. These rules can even be the main source of conflict. 

Nevertheless, MUD can take place regardless of the planning rules that are being applied to the 

project, and there is no need to reference MUD in the planning rules. On the other hand, 

planning law can integrate MUD by supporting its use. 
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MUD Versus Mediation  
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Mediation is a structured process in which two or more disputing parties attempt to reach 

an agreement on the resolution of their dispute with the help of a third person: a mediator. MUD 

is the application of mediation to a specific subject: an urban development project. The process 

at the heart of MUD is very similar to mediation. A third person or a designated party creates 

the conditions necessary for the parties to create a solution that best suits them. The technicalities 

used by the mediator are based on the mediation, although they may vary from one mediator to 

another, depending on the situation.  

However, they are also key differences. The main one is that in MUD there are almost 

always several parties, and the number and the profiles of the parties can vary during the process. 

This will result in consequences such as breaking the principle of confidentiality or the voluntary 

approach of the mediation. Once again, MUD can apply to a large variety of urban development 

projects. The primary idea is to support the construction of a new building or infrastructure, a 

renovation or a demolition, or mitigate tensions caused by the transformations of the urban 

landscape. The project's scope or size and its implications can vary, which can be related to the 

way that the city is being built or used. 
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MUD is the application of mediation to an existing conflict or potential conflict about an 

urban development project. 

MUD and ADR (Alternative Dispute 
Resolution) 
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MUD is not an ADR in the tradition sense of an ADR, which refers to mediation, 

arbitration, conciliation or neutral evaluation. Instead, it is an application of mediation tailored to 

a specific situation: an urban development project which requires a specific form of management 

regarding an existing conflict or a potential conflict. As such, MUD is a concept that can be 

defined in between ADR and project management, without taking an active part in the project. 

MUD can address one or several issues that parties may have already taken, or intend to 

take, to a court of law. However, if the parties involved in such litigation seek a mediation or 

another ADR, a particular process needs to be organized. This process can take place within 

the context of MUD or not. 

 

 



 
 

www.lexterraavocat.fr 

Digital AEC (Architecture, Engineering & Construction) 
Tools and MUD 
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Digital tools as BIM can be used to facilitate communication and collaboration among 

the various parties involved in an urban development project, particularly those who may have 

limited technical expertise. Digital models provide a powerful tool for sharing and 

communicating a common vision for an urban development project, particularly with 

uninformed audiences, or simply people who have difficulty in conceptualizing buildings or 

infrastructure pre-construction. 

A common vision is necessary to establish a dialogue and ensure that all stakeholders 

have a shared understanding of the project. 

Digital models represent powerful tools for sharing, with no real alternatives, and they 

can help in imagining a construction or development based on a drawing or a physical model.. 

Differences between MUD and Participatory Urban 
Planning 
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The MUD process differs from participatory urban planning. The MUD process 

focuses on resolving disputes and addressing tensions that may arise during urban development 

projects, while participatory urban planning involves the active involvement of local residents in 

the planning and development process. MUD can be used for a participatory urban planning 

project as a helpful tool to work toward a common goal, but that is not the aim of MUD. In 

mediation, MUD is a neutral tool that supports people to engage themselves in an urban 

development project to avoid or resolve conflicts without interfering with the chosen project type 

or its orientations. Those elements are within the control of the parties involved. MUD is just a 

peace-making process supporting the implementation of the urban development project.  

Explanation about MUD 
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Several factors can explain the need for MUD, and most of them show a long term 

demand for this form of mediation. To quote a French thinker Paul Valery "the era of the finite 

world has begun. "  

The decision to develop a city is not only the affairs of the few; however, this impetus 

remains essential. An urban project takes place in an environment that involves different parties 

and interests. This environment is more complex due to previous developments, and the new 

development programs grow more complex throughout time. For environmental reasons, cities 
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cannot grow forever. Even in vast countries, the phenomena of urban sprawl is a prevalent 

subject of discussion, and beyond that, urbanization tends to pressurize ecosystems. 

In addition to the incredible urbanization of the world – more than half of people living 

on the planet Earth are located in a city and this statistic is predicted to grow to more than 2/3 in 

2050. 

With the rapid growth of cities, questions about their governance arise while policy 

approaches are evolving. The relationship between people and legal norms has also changed. 

Obtaining a planning permission today differs from the 80s and the social meaning of this 

authorization has shifted. In that sense MUD is a New Era, however, it also opens a new 

perspective. Consequently, the mutations refer to changes in the process of building, where the 

decision to construct, for example a building, is no longer solely the privilege of the 

owner/client, but involves and places public authorities as decision-making actors.This new 

configuration requires a framework in which it can take place to avoid situations of deadlock and 

open conflicts. 

 
 
 
  


